The failure of the Federal government's Superannuation Legislation Amendment (Trustee Governance) Bill 2015 to pass through the Senate in November 2015 means that the political spotlight has for the time being shifted away from the issue of independence on superannuation fund boards. This creates a valuable opportunity for further reflection on precisely what board member independence might offer the superannuation system. This paper aims to contribute to that deliberation. It introduces a variety of seminal concepts drawn from independence theory, reviews the growing literature on pension fund governance and maps the ways in which the regulatory regime currently aims to promote cognitive independence on the part of superannuation fund board members. It uses that as a foundation for deriving a more sophisticated, nuanced and ultimately more compelling rationale for the imposition of structural independence on superannuation fund boards. That rationale encompasses both a desire for improved decision-making by superannuation fund boards and a recognition of the valuable role that structural independence can play in inspiring confidence in the system. This confidence, in turn, can contribute to the legitimacy of a system in which participation, as a result of the Superannuation Guarantee, is almost compulsory. A second, complementary paper will evaluate the practical issues associated with using structural regulation specifically to achieve cognitive independence on superannuation fund boards.
Introduction
Board independence has become the proposed solution to a range of governance problems in recent decades. In the listed company sector the adoption of independence requirements has become standard across a number of jurisdictions. In Australia, for example, changes to the ASX Listing Rules in 2003 required listed companies to comply or explain their non-compliance with stipulations about independence contained in the ASX Corporate Governance Council, Principles of Good Corporate Governance and Best Practice Recommendations, ASX (2003) ('ASX Principles') . The independent director reforms have provided exacting definitions of independence;
1 increased the number of independent directors; 2 and, increased the power and responsibilities of these directors to change corporate governance outcomes. 3 While this approach is now embedded and well-accepted in the listed company sector, attention has now turned to the position of Australia's superannuation funds. The application of independence to the governance of entities in the superannuation system has been constrained by the 'equal representation' rules found in Part 9 of the Superannuation Industry (Supervision) Act 1993 (Cth). These rules require that the individual trustees, or the board of a corporate trustee, of a public offer superannuation fund must consist of equal numbers of member representatives and employer representatives. 4 The Government has expressed a commitment to reform this. In early 2015 it expressed an intention to abolish the equal representation rules and to introduce a requirement that a minimum of one third of the board of publicly-offered, APRA-regulated superannuation funds satisfy a tailored definition of 'independence'. 5 The failure of the government's Superannuation Legislation Amendment (Trustee Governance) Bill 2015, which was intended to achieve these 1 In Australia the current definitions of independence are contained in the ASX Corporate Governance Council's Corporate Governance Principles and Recommendations (3 rd ed, 2014) ('ASX Principles'). There are also a plethora of international instruments that seek to define independence: see, for example, Financial Reporting Council, UK Corporate Governance Code (2014) ; NYSE Listed Company Manual § 303A. 2 In Australia the report of the Working Group on Corporate Practices and Conduct (chaired by Henry Bosch), Corporate Practices and Conduct (1991)(known as the Bosch Report) included an early statement of guidelines for directors and a recommendation that a board contain a majority of nonexecutive directors with a third being independent. First issued in 2003, the ASX Principles increased the recommendation to state that a majority of the board should be independent. reforms, to pass through the Senate in November 2015 does not appear to have changed this objective. 6 In some ways the failure of the Bill to pass the Senate was a blessing in disguise. It was poorly drafted, containing a number of unintended loopholes and areas of imprecision, as a result of which it was highly unlikely to achieve the objectives advanced for it by the government. The genie is however out of the bottle. The idea that existing regulatory measures designed to ensure that trustees place member needs first are inadequate, and that structural reforms are therefore required to buttress them, is unlikely to go away. Moreover, the case for scrutinising the governance of superannuation funds holding $2 trillion 7 of the retirement savings of Australians is a compelling one, irrespective of one's political inclinations. The hiatus in the legislative process provides an opportunity for revisiting, in a less pressured and politicised environment, what independence reforms of superannuation governance might achieve, and what might be required to get there.
One of the challenges in achieving this is that although independence is often seen as a panacea for a wide range of ills, it is under-theorised and often poorly understood. Independence is commonly thought to have great advantages for corporate and other boards as a means of addressing conflicts of interests, enhancing the monitoring of management, providing alternative perspectives on decision-making, and demonstrating a commitment to good governance. In other contexts, such as the judiciary, it is seen as a way of immunising decisions from inappropriate distractions and influences. There are, however, also significant complexities associated with creating an environment in which independence can make the contribution expected of it in the different circumstances. This will be no different in the superannuation context.
There are obvious questions around what independence means in the superannuation context. Is it independence from management (as in the usual corporate context)? Independence from service providers (which would reinforce the de-entrenching provisions introduced under Stronger Super)? Independence from members? There are also different reasons for seeking independence, including a desire to ensure decision-making autonomy and loyalty to the interests of members, or perhaps the expectation that loosening the equal representation rules might permit consideration of a wide range of possible candidates, some of whom may have new and valuable skills and experiences to bring to the board table. Even amongst advocates for independence there is evidence of different express and implicit objectives and differently weighted priorities. This variegation can also be seen in the differing definitions present in the SIS Act, the Financial Services Council ('FSC') membership rules and Australian Institute of Superannuation Trustees ('AIST') governance guidelines. These are discussed in more detail in Parts 4 and 5 below. Beyond that there are many practical issues, including those arising from the unique appointment processes surrounding the boards of many notfor-profit funds, the heightened requirement for transparency and democratic legitimacy in a quasipublic activity such as compulsory superannuation, the remuneration of independent and other directors, the role of board committees in light of APRA's regulatory oversight, as well as the role played by the different layers of regulatory and self-regulatory rules. It is important that the design and implementation of the government's policy have close regard for these constraints and competing considerations because independence is unlikely to deliver the desired benefits unless it is implemented with care and supported by appropriate structures, processes and expertise.
This paper draws on a theory of independence developed in the corporate governance literature in Australia and overseas that considers the opportunities and challenges of implementing the Government's policy in relation to independence on superannuation fund boards. Part 1 reviews the growing literature on superannuation (and pension fund) governance globally. It finds that much of that literature is normative at best, with at this stage little reliable empirical analysis to guide the normative prescriptions being advanced in many of the papers. A small number of studies address the notion of structural independence. 8 However with few exceptions they involve contexts in which the structural conflicts of interest and duty are much starker than those typically present in Australian superannuation funds. The conclusion of this review is that there is little evidence in the empirical literature to support an assertion that independence on superannuation fund boards will deliver enhanced investment performance. Part 2 then explores the existing theory of independence in other domains, what it is intended to achieve and how it should be conceptualised. It highlights that an inability to discover compelling empirical evidence of enhanced investment performance as a result of good governance, and independence specifically, ought not to be regarded as fatal and that there are important benefits on other dimensions that independence can bring. It then identifies that there are four key approaches that should be considered when regulating for independence: capacity, power, status and structural barriers. Part 2 argues that careful consideration of the goals of independence will assist in identifying and implementing the appropriate regulatory pathway. Part 3 then maps the patchwork regulatory regime that is designed to promote cognitive independence amongst those to whom decision-making has been delegated in the superannuation system; the trustees and their directors. Finally, Part 4 assesses the measures designed to impose structural independence of the type apparently envisaged by the government in the Superannuation Legislation Amendment (Trustee Governance) Bill 2015 in light of the analyses in Parts 2 and 3.
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'Structural' independence is used here to describe measures designed to recognise and proscribe directors having certain types of formal and informal relationships with third parties. Exactly which types of relationships are prescribed will depend on the definition of independence. The term is contrasted with 'cognitive' independence, which pertains to the state of mind of the director (an in particular its freedom from distraction or constraint). For a discussion that suggests this distinction, see Sally Wheeler, 'Independent directors and corporate governance ' (2012) 
Review of the literature examining superannuation fund governance
Superannuation and pension funds are increasingly influential actors in the financial markets of most OECD countries and of global markets generally. Altogether they comprise over US$25 trillion. 9 It is widely believed that the governance of financial institutions contributes materially to their financial performance 10 and to the risks of negative externalities that they pose to society at large. 11 It may come as a surprise therefore that research into the impact of governance structures and attributes on the investment performance of superannuation and pension funds around the world is comparatively underdeveloped. Research across the economics, governance and legal domains identified 65 articles and other scholarly publications on superannuation and pension fund governance over the past twenty or so years. 12 The majority (almost 60%) of these are purely qualitative in method with normative prescriptions derived from the authors' experience, ideological bent or some other (usually undisclosed) source. Of the remainder, 12 are based on survey data, 13 leaving just 17 based on empirical analysis of the type most commonly employed in applied finance and economics scholarship. Moreover, less than a third of all studies (20) refer to director/trustee independence in their assessment of the impact of governance, and of these only eight are empirical.
This is not to suggest that good governance is not a desirable outcome. It is rather to puncture gently the inflated expectations that exist in some quarters that 'good' governance, and structural independence in particular, has been shown unequivocally to generate to superior investment performance in the superannuation (pension) fund context. between 'good' governance and actual investment performance, 14 none identify that structural independence specifically is associated with superior investment performance.
Unpicking the question a little further, the impact of good governance might be detected directly (for instance in the absence of conflicted investment structures, which might be expected to lower costs) or indirectly (for instance in the application of greater skill to investment decisions, which might be expected over time to enhance risk-adjusted performance). 20 It is also directly relevant to the issue of independent directors, since oversight of contractual negotiations with key service providers is certainly one function that independent directors could potentially play. Notably however the Australian studies pre-date the imposition of the Financial Services Council's independence requirements (see below), so the comparison being made is an obsolete one between the representative model (with little or no structural independence) and the executive director model (since reformed to include independent directors). The representative model was found to outperform, in large part because those directors were able to contain costs better. It remains to be seen whether the introduction of independent directors into the executive director model will affect this finding.
The research concerning the indirect impact of good governance on financial performance is even more equivocal. This is not surprising as the reward for the application of skill in investment markets is exceptionally noisy, and any statistical signal is therefore liable to be swamped by other random or other influences. 21 There is also the problem that the ex ante optimal portfolio for a defined benefit fund in surplus will almost certainly differ from that of a defined contribution fund whose members are predominantly young; regard must be had for the objectives of the fund as this will powerfully influence the ex ante risk associated with any given investment strategy. It is also possible that different governance attributes (such as independence and expertise) are salient in different circumstances. 22 Finally there is the problem that data integrity and availability has been poor in almost all markets until comparatively recently, and remains poor in almost all markets relative to the listed corporate sector and other private non-retirement savings markets, such as mutual funds.
Notwithstanding these technical concerns, there are a number of studies which detect a difference between the investment strategies (and hence a priori the investment performance) of funds employing 'good' internal governance structures and practices and those which do not. That said, the difficulty associated with correlating governance arrangements with financial performance is not unique to the superannuation sector. The listed company sector has adopted the independent director reforms without compelling empirical evidence that they will change governance outcomes. There are two main reasons for this. First, a change to the composition of the board affects only one element of the governance process. As the OECD Principles of Corporate Governance indicate, the governance of corporations:
involves a set of relationships between a company's management, its board, its shareholders and other stakeholders. Corporate governance also provides the structure through which the objectives of the company are set, and the means of attaining those objectives and monitoring performance are determined.
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Governance outcomes, then, are a product of a variety of inputs (such as people), regulation and processes and practices. In view of the complexity of any organisation's governance regime it would be surprising if changing one aspect of the demography of the board would lead to a clear and marked effect on performance. Second, studies that measure the effect of governance arrangements are notoriously difficult. Scholars have long attempted to measure the effect of various governance changes on financial performance in the corporate sector. However the difficulty such studies pose is significant. The contributors to financial performance are many and variedarising endogenously and exogenously through market forces--and studies that attempt to isolate and measure the contribution of a single factor are open to challenge. This may well explain the fact that these studies do not achieve any consensus about the value of independence. 41 In an alternative approach, some studies rely on a proxy for good governance such as increased audit costs approached with some caution. A further problem arises due to the varied definitions of independence that are employed in these studies.
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In conclusion, then, the research literature offers precious little empirical support for imposing structural independence on superannuation fund boards. The 'evidence' of superior investment performance from good governance in the superannuation and pension sector rests primarily on the higher cost structures sometimes observed where trustees employ related parties to assist in the administration of the fund. Beyond this, it is hard to find empirical support for imposing structural independence on boards, especially given there have now been a number of legislative initiatives in Australia expressly designed to address this issue. 45 The effect of these have not yet been measured.
That said, there are other rewards that good governance, and especially perceptions of good governance, can earn. The value of these should not be underestimated, even if they are difficult to measure. We explore this in Part 3.
Theorising Independence
In order to understand independence better it is useful to begin by considering the purpose for which independence might be sought. This powerfully influences which means of promoting or securing independence is likely to be optimal in any given situation.
Why impose 'independence'
Independence is not an end in itself. It is a pathway by which some more fundamental objective is sought. Broadly, these objectives to fall into two categories. First, there is a desire to improve the quality of decision-making. Second, there is a focus on demonstrating the legitimacy of the decisionmaking process to stakeholders, which in the case of the superannuation sector encompasses both members and policy-makers. Both of these objectives are laudable, but the relative importance of each will depend on the circumstances. Corporate governance in large public companies is an example of an area where the desire to improve the quality of decision-making, and the desire to provide public reassurance exist together. 46 This can be contrasted with the position of the closely held private company where public legitimacy is unlikely to be a strong priority and personal relationships of trust are critical for effective governance. As we shall see, both objectives are crucial for the success of the Australian superannuation system.
Concern about the quality of decision-making means that decision processes are designed to incorporate independence where there is a need to ensure a 'correct' decision. An example of this is judicial office, where it is critical that judges be free to make their decisions without fear that their 44 Laura Lin, 'The Effectiveness of Outside Directors as a Corporate Governance Mechanism ' (1996) 90 Northwestern University Law Review 898.
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Key amongst these is the introduction of sections 58A and 58B into the SIS Act. These provisions void the 'entrenchment' of service providers in the trust's governing rules, a commonly practiced way of sidestepping the traditional conflicts rules.
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It is, however, possible to think of situations where there is no public interest but simply a desire to improve the decision-making quality. Private companies, for example, might appoint an independent director because they have an interest in promoting the interests of their shareholders, but no wider public interest. Alternatively an independent person might be valued because there is a public interest in doing so, even where there is no decision being made.
tenure could be curtailed or some other negative personal consequence might eventuate. 47 There, independence is seen as a pillar for effective judicial decision-making. 48 The auditing of corporate accounts by an independent, external auditor is another role where there is a risk that the reliability of the decision-making process could be undermined. 49 In the absence of independence, an auditor might be swayed by a financial interest in a continuing flow of work from the audited body to overlook concerns about the corporate accounts. 50 This sensibility has adherents in the superannuation context also. For instance, a recent report on the governance of superannuation funds stated that 'independence is often equated with good decision-making, because it connotes objectivity and impartiality'.
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The aim of improving the quality of decision-making also bears some scrutiny. From a procedural perspective, the decision-maker might be expected to take account of appropriate information and disregard irrelevant or unreliable information, and also exercise the power exclusively for the purpose for which it was granted. 52 Independence standards could assist on each of these fronts. It is possible that drawing on independent persons could enhance the quality of decision-making by ensuring the person has appropriate distance from the matters being decided and thus takes a detached perspective. The process by which decisions are made may also be enhanced by the need to ensure a diverse decision-making body is in possession of appropriate information and has an opportunity to consider carefully the decision. Finally, independence may promote the probity of decision-making by removing distractions and conflicts of interest that might otherwise be present. The mandating of independence is an attempt to carve out space for decision-makers to exercise their judgment in an unconstrained and undistracted manner. Of course independence has its limits as well. A person who is perfectly independent but has no expertise is unlikely to arrive reliably at 'good' decisions. This suggests that features in addition to independence should be considered in the context of improving the standards of governance, a point we will return to in Part 5.
The objective of improving the quality of decision-making has an additional significance in the superannuation context. The success of the Australian superannuation system to achieve its social and economic goals relies heavily on 'distributed' decision-making. definitively in any particular official pronouncement, but one common explanation for this crucial aspect of system design is an implicit belief in the superior ability of markets to promote systemic efficiency and local inefficiency. 54 Stated more precisely, the placement of decision-making authority in the hands of trustees, and increasingly members, 55 permits the discovery and pursuit of local, fund-by-fund optima within the system. An alternative system design would be to centralise all decision-making in a single place, such as a national provident fund, or in a small number of funds. A centralised system design such as that would facilitate the exploitation of economies of scale and allow scarce expert resources to be more centralised. That is not the way the Australian system has developed. Indeed there is an assumption implicit in the design of Australia's superannuation system that is relevant here: if the opportunity set and local objectives are sufficiently heterogeneous, a system built around distributed decision-making in which local decision makers identify local optima may deliver a superior outcome for the system as a whole than if decision-making was centralised. That is to say, the benefits of having the boards of superannuation funds maximising utility at a local, and hence highly granular, level would offset the efficiencies and concentration of expertise that centralising decision-making (say in a national provident fund) would bring. 56 The efficacy of this 'distributed' system design depends on the diversity of the members of each fund but also, to a material extent, on the ability of the boards of superannuation funds to identify accurately and pursue in an undistracted manner their local objectives and opportunity set. They must, to use the terms employed in the SIS Act, act in the best interests of their members.
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Good governance is at least in part directed towards creating decision environments at a local, fundby-fund level where that can happen.
The second motivation for seeking independence is that it signals the legitimacy of the decisionmaking person or body to external stakeholders. There may be a need to establish the impartiality of a person or body in order to justify the grant of responsibility to that person. This motivation lies behind the appointment of independent persons to head government inquiries. Independence is seen as critical for more long-term appointments such as the judiciary, 58 auditors-general, 59 The system's legitimacy is likely to be enhanced when those empowered to act on behalf of members (the trustee and, to some extent, the regulator) are perceived to be actively loyal to the interests of members. The formal regulatory regime, and the SIS Act in particular, has a role to play in this. The imposition, and enforcement, of the rules against conflicts, 67 and a duty to act in the best interests of members, 68 buttress analogous general law principles designed to promote loyal and faithful execution of the trustee's duties. 69 The perception of loyalty can be engendered by regulation that incorporates transparency and board appointment processes that are either promember or neutral, and focused on the attributes of the appointees. Crucially, members' perception of loyalty, and the legitimacy of the system as a whole, can be destroyed by conduct that casts that loyalty into doubt.
The motivation for seeking and adopting independence will influence regulatory regimes. While the two drivers for independence may well both be assisted by an adoption of independence regulation, the kind of independence regulation required may vary depending on which goal is being pursued. So, for example, the adoption of measurable criteria for independence may be particularly significant if the second aim, that of enhancing legitimacy, is being sought. Four possible ways of constructing independence are described below.
Approaches to Independence
The use of independence as a mode of regulation is pervasive across both private and public (government) sectors. Shapiro argues that the development of impersonal agency relationships has spawned a number of structural constraints that are used to mimic contractual provisions or personal trust that might otherwise exist between parties. 70
Impersonal trust arises when social-control measures derived from social ties and direct contact between principal and agent are unavailable, when faceless and readily interchangeable individual or organizational agents exercise considerable delegated power and privilege on behalf of principals who can neither specify, scrutinize, evaluate, nor constrain their performance. 71
In the corporate sector, for instance, the relationship between directors and shareholders is based on impersonal trust. There are a number of structural constraints that are typically used to support the trust implicitly granted to boards by shareholders. The presence of independent members on a board is one such constraint; it is designed to establish a narrative that supports impersonal trust and enhances the perception of legitimacy. 
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Ibid 634.
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There are however a wider variety of approaches to regulating for independence than is typically recognised. The four ways to approach the regulation of independence are capacity, status, power and structural barriers. Each is briefly unpacked and considered from a regulatory perspective. 
Capacity
The 'classic' way of obtaining independence is by choosing a person with the capacity to act independently. Le Mire and Gilligan have argued that a capacity for independence 'can protect independent thought and action even when there is exposure to influences that would otherwise threaten independence '. 74 This avenue requires careful selection of the individual and assumes that independence is a characteristic that can be identified and that is stable across time and circumstance. That is, once achieved, the capacity for independence renders the person invulnerable to pressure. Descriptions such as 'independence of mind' 75 and 'independent in character and judgment' capture something of the capacity idea. From a regulatory perspective the kinds of regulation that suggest a capacity approach has been adopted are those that prioritise a particular expertise or experience. The 'fit and proper 'requirement attaching to RSE licensees and their officers is one such measure. Sometimes the possession of expertise is of itself used as a proxy for the capacity for independence. Edward Rubin has argued that expertise can assist independence in two ways. 76 First, by increasing a person's ability to withstand inappropriate pressure and secondly by building credibility that discourages others from exerting pressure. To draw on Rubin's example, it is unlikely that a non-engineer will attempt to, or be able to, sway an engineer's prescription of the correct way to build a bridge. 77 As such, expertise can stand in to some extent for independence, which is of itself a difficult characteristic to identify.
Status
The second way to regulate for independence is to allocate a designated independent status to the person or body. Such an allocation signals, both outwardly to audiences and inwardly to the body or person concerned, that an important feature of their role is independence. This is perhaps most powerful when it is expressed, such as with 'independent counsel' or 'independent director', but can also become so intertwined with the nature of the role that it is widely understood, as with judges. Where independent status is more tenuous, the party or body may be left to claim independence, sometimes in situations where there is a competing narrative of partisanship. So, for example, inhouse counsel are expected by their professional conduct rules to exercise independent judgment, but may well be expected by their employer client to employ unqualified loyalty. 78 The regulation of independent directors of listed company boards effectively adopts this 'status' approach by requiring the relevant boards to indicate whether they have sufficient numbers of designated 'independent directors'. 79 The status allocated to such directors ensures they can inspire confidence 
Power
Power provides a third avenue for independence regulation. This approach, drawing on Steven Lukes' work advocating a nuanced perspective about power, 81 can assist understanding of the extent to which independent directors can drive an objective agenda. As such it prompts moving beyond considering the 'inputs' to a decision-making process, and shifts to contemplate 'concrete observable behaviour' as critical to understanding and allocating power, 82 in this context, to act independently. Lukes argues that power is complex and includes the capacity to drive decisionmaking, to determine agendas, contrary to the interests of others, and to shape the perceptions of others as to their interests. 83 Regulation that takes this approach may require a majority of independent directors on the assumption that this will assist in driving an independent agenda. For decision-making bodies, other elements that may flow from a power analysis include requiring that the chair be independent, mandating separate meetings of independent decision-makers to promote cohesion and coordination and allowing independent persons to contribute to the agenda. 
Structural barriers
The final way that independence can be regulated is by conceiving and mandating specific structural barriers that identify and prohibit connections thought to threaten or be inconsistent with independence. This option provides a measurable way of defining and regulating independence. It is theoretically possible to consider the context within which a person operates and identify the persons or relationships that might threaten their objectivity. For example, a close connection between a judge and a litigant may undermine that judge's ability to exercise impartial judgment. Furthermore, as noted earlier, this approach to regulation has a distinct advantage if the motivation for the independence initiative is to demonstrate governance legitimacy to a stakeholder audience.
As it is amenable to (relatively) straightforward assessment, it provides a shorthand way of asserting that independence has been embraced.
Two 'stings in the tail'
There are, however, two stings in the tail if excessive reliance is placed on this approach. That is, first, the identification of a comprehensive and appropriate list of threatening relationships is difficult. It is likely that such a list would need to include a range of both soft (social) and hard (contractual) relationships but, while the hard ones may be easy to capture, the soft ones are less so. Should it extend to beyond immediate family to more distant connections? Is the 'old school tie' capable of exerting influence? Does a commitment to a common charity undermine objectivity? Each of the decisions on these points attempts to conflate a matter of infinite human variety into a bright line test. The second sting is provided by the fact that while the list may theoretically ensure independence is adequate at the commencement of the appointment, it may place the independent party into a threatening relationship from the moment of appointment. For example, in the listed company sector the regulatory regime provides that those formally appointed as independent may not have had a recent appointment (within past three years) as senior management for the relevant corporation. This cooling off period is intended to ensure that directors are not too close to those they will have to monitor. While the director may well be a cleanskin from that perspective, they then commence their role owing their position to the CEO and from that point having to work cooperatively with the CEO and other senior managers.
Despite these drawbacks, identifying and mandating structural barriers is a common way to regulate for independence and is characterised by an identification of problematic connections. This is then followed by a requirement for some ongoing assessment, and usually periodic declaration, of the existence and nature of any compromising relationships.
Regulating for Independence
While the four approaches to regulating for independence discussed above may exist in isolation, it is more likely that there be some attempt to regulate using more than one approach. It is arguable that the most critical of the four is capacity, as if a person has the capacity to act independently any gaps and flaws in the regulation will fall away. The following table indicates the kinds of regulation that might be considered in order to deliver meaningful independence. In the diagram independence is represented as having four quadrants. Radiating outwards from each are the associated regulatory techniques that could address each approach.
Whilst this provides an overview of approaches to independence and ways it might be achieved it also makes a case for considering independence in context, with reference to its aims. The next section will turn to the superannuation context and consider the ways independence has been and could be operationalised.
Independence in the current regulatory regime
The Superannuation Industry (Supervision) Act 1993 (Cth) ('SIS Act') is the centrepiece of the regulatory regime shaping the superannuation system. It primarily regulates the structure and conduct of the trustees of superannuation funds other than self-managed superannuation funds ('SMSFs'). 86 The SIS Act is formally buttressed by Regulations 87 and by a set of Prudential Standards 88 determined by APRA which are formally designated as legislative instruments. Both the Regulations and the Prudential Standards are intended to support APRA's prudential supervision of entities in the sector. Importantly, this complex legislative regime relies on, and hence presupposes, the existence of a variety of privately negotiated arrangements, including a trust instrument (usually a deed) and a variety of contracts appointing agents to assist the trustee in the administration of the trusts that together comprise the superannuation fund. This multiplicity of legal sources is a deliberate design feature of the overall regulatory regime. 89 Indeed section 350 of the SIS Act expressly preserves the law of all States or Territories (which would include the general law related to trusts) to the extent that those laws are capable of operating concurrently with it. Consistent with this, most superannuation fund trust deeds expressly (albeit redundantly) recognise the existence and pre-eminence of the legislative regime in clauses that subject the terms of the arrangement (whether deed or contract) to any relevant legislation. The different sources of law therefore not only co-exist, they are specifically designed to be complementary and together constitute the regulatory regime that shapes the institutions and interactions that make up the superannuation system. 
The legislative framework
The formal legislative framework is a sensible starting point from which to work. The SIS Act contains a definition of the term 'independent director'. Section 10 defines an independent director of a corporate trustee of a fund as a director who: (b) is neither an employer-sponsor of the fund nor an associate of such an employer-sponsor; and (c) is neither an employee of an employer-sponsor of the fund nor an employee of an associate of such an employer-sponsor; and (d) is not, in any capacity, a representative of a trade union, or other organisation, representing the interests of one or more members of the fund; and (e) is not, in any capacity, a representative of an organisation representing the interests of one or more employer-sponsors of the fund.
91
These definitions have application in Part 9 of the SIS Act. That Part contains the rules that provide for the 'equal representation' model of governance for employer-sponsored superannuation funds. Under those rules, a fund can have an independent director if there are an equal number of directors designated as employer-appointed and member-appointed. 92 There is no requirement that there be an independent director. There is also no provision for more than one independent director to be appointed. With one minor exception, the notion of independence is not applied elsewhere in the SIS Act and the SIS Regulations. 93 More importantly, however, Part 9 does not apply to funds that are not employer-sponsored, such as the 'retail' funds offered by financial institutions to the public.
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As a preliminary point, the use of legislation represents an initial departure from the approach adopted in the listed company sector. As discussed earlier the listed company regulation of independence is contained in a 'soft law' instrument. 95 Generated by the ASX Corporate Governance Council, the ASX Principles fall into the category of self-regulation in that they are developed by a coalition of industry representatives but implemented with state sanction. The Australian Securities Exchange Listing Rules place a stock exchange requirement on listed companies to comply with the principles or explain their non-compliance. 96 Accordingly the company can decide not to comply with the independence recommendations and simply explain their non-compliance. A further discretion is afforded to listed company boards in that they can, despite a director not meeting the independence definition, resolve that that director is in fact independent and explain why this is the case.
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These 'soft' approaches to independence regulation can be contrasted with those adopted through the SIS Act. There the definition is mandatory. Those funds that wish to claim an independent director must meet the definition in section 10. One curious aspect of the current legislative regime 91 An analogous definition applies to individuals acting as trustees in the small number of APRA-regulated funds that do not have a corporate trustee. For simplicity the discussion below is expressed purely in terms of the overwhelmingly common corporate trusteeship.
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Section 89 (2), SIS Act. Section 91, SIS Act specifies the circumstances in which funds for which there are multiple employer sponsors can establish policy committees with the same equal representation structure required of standard employer sponsored funds.
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Section 108, SIS Act regulates the removal of independent directors and trustees, and is buttressed by Regulation 4.07, SIS Regulations which prescribes an additional set of circumstances in which an independent director or trustee can be removed from office. is, however, the absence of legislative requirements that there be independent directors. As noted earlier the inclusion of one independent director on equal representation funds is permitted under section 89 (2) and APRA chimes in to indicate that chairs of the fund can also chair remuneration and audit committees if they meet the independent definition. Funds can apply to APRA to increase the numbers of independent directors. 98 Independence in the SIS Act therefore seems to be something of a stalking horse: mandatory in expression but tentative in effect.
It is also notable that the definition draws heavily on structural conceptions of independence. The definition lists connections that are inconsistent with independence. It makes no mention of capacity and does not deliver significant power to independent directors. In the listed company sector the primary regulatory technique is also a structural one with the ASX Principles identifying and listing problematic connections. 99 However there is greater attention paid to capacity in that the ASX Principles require attention be paid to a 'director's capacity to bring an independent judgement to bear on issues before the board'. 100 Further support for the capacity approach has been introduced in the most recent edition of the ASX Principles in its recommendation that all companies develop and disclose a 'skills matrix'. This attempt to increase the attention paid to expertise seems to be driving a desire that the capacity and skills of independent directors be improved. The recommendations around the nomination process involving independent nomination committee also seem to be enhancing the Principles' focus on capacity. Further the issue of power is addressed through the recommendations that all boards have a majority of independent directors, that the chair should be independent as well as the careful placement of independent directors on key committees. 101 The status element is present as the ability to label a director as 'independent' is common to both regimes.
The nature of the SIS Act definition of independence appears to see the threats to independence differently from those identified in the listed company sector. It mandates distance from employersponsors and bodies, such as trade unions, that represent members. To be independent an individual may not be the employer sponsor or an associate or employee of an employer sponsor. Similarly the person may not be 'in any capacity, a representative of a trade union, or other organization, representing the interests of one or more members of the fund'. 102 As stated in the Explanatory Memorandum associated with the Bill:
the current definition of "independent director" under the SIS Act is designed to achieve independence from stakeholders (i.e. employers and members and their representative organisations) rather than independence from management, service providers and advisers. The SIS Act definition makes no mention of previous roles as an executive with the fund, or relationships with customers or suppliers. Both these aspects feature in the listed company definition.
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The definition also precludes membership of the fund. 105 This suggests financially aligning directors with the interests of the members would compromise independence. By contrast the listed company definition only steps in once the director's shareholding is 'substantial'. 106 Even this requirement has been subject to critique on the basis that 'it is hard to justify continuing to view an SSA [substantial shareholder affiliated] director whose affiliation is not with a controlling shareholder as nonindependent'. 107 Hanrahan and Bednall argue that having a director with 'skin in the game' who is independent of management is likely to advance the interests of members.
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The analysis of independence for superannuation funds as crafted in the SIS Act reveals a particular version of independence that is strongly focused on perceptions of legitimacy. There is little reason to expect that its implementation would change the quality of decision-making due to the lack of power granted to the independent director and the very limited focus on capacity. The single independent director who may be appointed can only be expected to add another voice and perhaps a cleaner process for deliberation should they operate as chair of the board and committees. However the labelling of directors as independent, the identification of some of the more obvious threats to independence and the mandatory nature of the definition all appear to signal legitimacy to a wider audience.
APRA's Prudential Standards currently rely on the notion of independence only sparingly. SPS-510: Governance provides that the Chairperson of the Board can only Chair the Remuneration or Audit
Committees of the Board if he or she is independent within the definition in section 10 of the SIS Act. 109 However it seems quite likely that even if the Bill is not passed, standards related to independence will feature more prominently in SPS-510 in the not-too-distant future. Indeed APRA has indicated that it will re-issue SPS-510 at some point in 2016, irrespective of whether and in what form the Bill is ultimately passed.
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In addition to these specific rules relating to independence, each super fund trustee is required by the SIS Act to hold an RSE Licence issued by APRA. One of the requirements of such a licence is that that the licensee assess whether the individuals involved in key positions, which would include the directors of the trustee board, are 'fit and proper' to hold those positions. 111 An assessment of whether an individual is fit and proper necessarily includes assessing whether their taking on the duties of the position would give rise to a conflict of interests and/or duties.
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ASX Principles Box 2.3.
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Section 10, SIS Act.
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ASX Principles Box 2.3. Substantial is defined as a 5% or greater shareholding: Corporations Act s 9. Finally, in addition to these rules designed to impose limited 'structural' independence on superannuation fund boards, the SIS Act embeds a covenant requiring de facto, or 'cognitive,' independence on the part of the key decision makers into the governing rules of each fund. Specifically, the covenant imposed by section 52A(2)(d) provides that:
where there is a conflict between the duties of the director to the beneficiaries, or the interests of the beneficiaries, and the duties of the director to any other person or the interests of the director, the corporate trustee or an associate of the director or corporate trustee: (i) to give priority to the duties to and interests of the beneficiaries over the duties to and interests of other persons; and (ii) to ensure that the duties to the beneficiaries are met despite the conflict; and (iii) to ensure that the interests of the beneficiaries are not adversely affected by the conflict; and (iv) to comply with the prudential standards in relation to conflicts' Unusually for a regulatory provision, section 52A(2)(iv) does not create a statutory duty per se.
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Rather it indelibly inscribes the duty, which is substantively similar (though not identical) to that which would otherwise pertain at general law, into the governing rules of the fund. The purpose of this covenant is therefore to thwart any attempt by the trust deed to circumscribe the operation of the general law prohibitions on conflicts of interest and duty. It aims to hold the directors accountable for any departures from the exacting standard of loyalty expected of someone in a fiduciary position. From a certain perspective, then, the legislative measures described above which were designed to impose structural independence on superannuation fund boards are an adjunct to this more basic, fiduciary proscription, for if the fiduciary proscription was fully effective in practice (and was recognised to be so), then the measures imposing structural independence would be unnecessary.
The 'Self-regulatory' framework
A number of membership associations operate in the superannuation system. Each seeks to influence their members in respect of governance matters, though only one, the Financial Services Council, seeks directly to regulate member conduct. It is also the only association to impose any rules in relation to director independence.
Financial Services Council ('FSC')
The FSC represents Australia's retail and wholesale funds management businesses, superannuation funds, life insurers, financial advisory networks, trustee companies and Public Trustees. Many of its superannuation fund members would be outside the ambit of Part 9 of the SIS Act. The FSC's Standard with respect to governance has two main strands. 113 The first is a series of rules concerning the make-up of the Board. The Standard requires that the Chair of the board of a trustee company must be independent, that the Board must comprise a majority of independent directors and that Board meetings require a majority of independent directors to be quorate. Independence is defined to exclude current (or recent) employees of the trustee company, any related companies, or any material professional providers. Perhaps surprisingly for a membership organisation, failure 112 See Donald, above n 69.
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Financial Services Council, FSC Standard No. 20: Superannuation Governance Policy (March 2013) .
to comply with a Standard by an FSC member can lead to public or private censuring of the member concerned, suspension from membership, or, in extreme cases, even expulsion from membership.
The FSC has adopted a definition of independence that more closely parallels that used in the ASX Principles. 114 This perhaps reflects that the FSC's constituency of retail funds tend to sit comfortably with the listed company model. Clearly part of the aim of this regulation is to demonstrate the quality and integrity of decision-making within retail funds. The adoption of sanctions for members that fail to meet the standards indicates the level of commitment to this aim. However the more nuanced regulation of independence also appears to indicate a desire to improve the quality of decision-making. Notably the requirement that the board have a majority of independent directors and be chaired by an independent director 115 seems to adopt a power perspective. The question of capacity is addressed in a less definitive manner. The Standard includes a 'Model Governance Statement for a Relevant Licensee' and this can be adopted and adapted to suit the needs of the licensee. 116 It provides that
The Board has formed the view for the reporting period that there are no relationships/none of the relationships could reasonably be perceived to materially interfere with the director's ability to act in the best interests of the relevant RSE's beneficiaries.
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While this makes a gesture towards a consideration of the characteristics of the particular director its placement outside the main document and tentative expression suggests that capacity is not a regulatory priority for the FSC.
The Australian Institute of Superannuation Trustees ('AIST')
AIST is an advocacy body representing trustee directors and staff involved in the not-for-profit sector. AIST does not impose specific governance rules on its membership. It does however publish guidelines for members including A Fund Governance Framework for This document has some focus on the capacity of the trustee director. It notes that trustee directors have a duty to exercise independent judgement 119 , and places a responsibility on directors, 'irrespective of who nominates … to exercise a high degree of 'independence of mind' when discharging their duties as directors '. 120 No attempt is made to identify or preclude any relationships that might compromise independence. AIST and Industry Funds Australia have recently commissioned a formal Review of the governance arrangements of not-for-profit superannuation funds with a view to developing a best practice Governance Code for its members. ASFA has not adopted a definition of independence. Its Policy Principles do consider fund governance but are largely concerned with maintaining fund discretion as to their governance arrangements. So the Principles state:
ASFA believes that in order to achieve effective governance of superannuation funds by trustees the following are required:
• a strong framework for effective governance (including removal of any impediments to effective governance);
• trustees have the skills and competencies to discharge their fiduciary duty; and • the Regulators must be able to properly supervise the system. Once these three elements are present, there is no need for an overly prescriptive approach and superannuation fund trustees should be left free to exercise their fiduciary duties under trust law to act in the best interest of their fund's members.
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The retention of discretion as to governance arrangements is not unheard of in the listed company sector. The 'comply or explain' approach in the ASX Principles also retains scope for boards to choose their own regime. 123 The distinctions are, however, twofold. First, the ASX Principles directs board attention to specific issues that the Council has resolved are significant for good governance and, second, the compulsion placed on listed companies to explain their choices enhances their accountability and transparency to stakeholders. The more austere ASFA approach may focus board attention on the general quality of decision-making but does little to enhance stakeholder perceptions of the legitimacy of the system.
Private ordering
Despite the legislative and other incursions described above, the actual governance structure of each superannuation fund depends on two key sources: the governing rules expressed in the trust instrument and the constitution of the corporation acting as trustee. Donald 124 identifies that the APRA-regulated funds that are the subject of this paper can be loosely classified into a taxonomy containing four main operating models:
The relevance of this observation for present purposes is that the governance structure most common within each of the operating models faces different challenges with respect to the cognitive independence of board members. Unlike the more familiar listed corporate environment in which the primary axis of dependence against which structural independence measures are directed is common (ie management), in the superannuation environment the point of origin of the threat to cognitive independence will depend on the operating model followed by the fund. Member interests may come into conflict with those of the union or employer groups represented on the boards of not-for-profit funds, by the interests of the parent financial institution in a retail or master fund, or the interests of the employer in a hybrid fund. This complicates the task of identifying a single set of structural independence measures that can apply universally, but still relevantly and appropriately, to all funds present in the system. Any single legislative measure intended to quarantine board decision-making from distraction from these conflicting interests must necessarily accommodate that diversity.
Any such legislative measure must also recognise, and be effective notwithstanding, the considerable diversity of nomination processes present across different funds. Direct member elections are rare. Rather, most directors on superannuation fund boards are nominated by an external body; often a union or employer group in the case of not-for-profit funds, the parent financial group in the case of retail and master funds, or the employer in a hybrid fund. However in a minority of cases individual directors, or even groups of directors, may be appointed as a result of a collective decision taken by a multiplicity of external bodies. Independent directors on the other hand are typically appointed by the board itself, or, in the case of retail and hybrid funds, the parent financial group or employer sponsor respectively. Further complexity arises because some of these nomination processes are specifically embedded in the trust instrument, some are embedded in the constitution of the corporate trustee and some occur pursuant to a written policy of the trustee company. Different funds also have different sub-committees, whose purpose, formal powers and composition can vary.
This diversity poses a challenge for legislators and regulators but ought also to be recognised as a predictable outcome of a system design which is 'government sponsored but privately managed.'
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It represents a dynamic organic response; a form of regulatory dialectic in which institutions seek actively and recursively to behave and organise themselves in light of the regulatory and competitive environment in which they find themselves. It means that simple 'command and control' modes of regulation are likely to fail, and that more sophisticated, multi-valent regulatory regimes, employing multiple modes and layers of regulation working together, will be required.
they face are distinct from those confronting the trustees of purely DC plans, and in any case the financial impact of the funding liability on the employer sponsor does represent a form of 'profit' objective, albeit different from the objective animating the providers of retail funds.
Coates and Vidler, above n 54, 12.
Imposing structural independence on superannuation fund governance
The memetic quality of the concept of independence means that its arrival in the domain of superannuation fund governance should be no surprise. Like all memes, however, it acquires new content and significance in its new application. It 'evolves'. Some of this has already been encountered above: the definition of independence in the SIS Act 127 for instance is a bespoke application of the concept, tailored to the specific role it plays in the provisions of the Act in which it appears.
The government's intention, manifested in the Bill, to employ independence more actively in the superannuation context represents a further 'evolution'. However unlike modes of memepropagation in which the evolution occurs organically from popular usage, in this case the government is attempting to act strategically, forcibly redefining the content of the concept of independence in this context by proposing a bespoke definition of independence in the Bill. In so doing, it is attempting to harness the widespread support for independence as a virtue in support of a highly tailored, policy-driven version of the concept.
Of course the government's plans are not without precedent. 'free of connections to, or associations with, employer sponsors, the appointor (other than by reason of the appointment itself), entities related to the trustee, employer groups, unions, service providers and should not be current or former executives of the fund or a related entity.'
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It was a wide definition, tailored to the circumstances and chosen to avoid confusion with the term 'independent director' already employed in the SIS Act. Indeed it was so wide that there were doubts how many suitably qualified individuals would qualify as 'non-associated' in practice. In fairness, the recommendation was partly inspired by a lack of alternative models. The Review needed a constructive alternative to a model of fund governance (the equal representation model) that it found had become increasingly dysfunctional. In particular, it found that entrenched directors and nominating bodies had become a constraint on both talent acquisition by boards and on fund consolidation. A tailored form of independent directors was a pragmatic response that was seen to have a foundation in governance practice and theory.
The recommendation was one of the few that the government of the day did not accept.
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However the Financial System Inquiry ('FSI') returned to the issue in 2014, recommending that superannuation fund boards be required to have a majority of independent directors and an independent Chair. 132 The FSI's rationale for the reform was that: The Bill, then, represents an amalgam of these recommendations: a tailored definition of independence and a minimum of one third independents, with an 'if not, why not?' disclosure regime for those boards with less than a majority of independent directors.
The articulated aim of the Bill is to transition superannuation funds from an equal representation model to 'best practice in corporate governance'. 136 In support of this change the government claims that the reform will ' [enable] boards to benefit from a diversity of views and providing a check on management recommendations'.
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The changes are also supported by a desire to increase the diversity of boards and manage conflicts of interest. 138 As such the Bill appears to be crafted with a view to addressing both legitimacy and decision-making quality concerns. There also appears to be widespread belief that the reforms will permit funds to attract new, more expert individuals to serve on their boards, which would further enhance decision-making. However there is nothing in the current drafting that expressly requires or encourages this development and for the moment this remains simply an example of the way in which the government's use of a memetic concept allows it to harness the enthusiasm people have for it, without clarifying that its use of the term does not connote all that some audiences might assume.
The Bill has two main aspects. The first creates a requirement for all APRA-regulated funds to have at least one third independent directors, with one of those acting as Chair. 139 Further, the proposed amendments seek to re-define independence. Self-evidently, then, the Bill relies heavily on structural conceptions of independence. The definition in the Bill of the circumstances in which an individual will be deemed not to be 'independent' depends on whether or not the director, in addition to his or her role as director, plays one or more specified roles in a party external to the trustee and as a result owes potentially conflicting duties to that party. The relationships are specifically tailored to the various operating models of the superannuation fund. So for instance a director or executive officer of the employer-sponsor, nominating trade union or employer organisation, or a related company of the RSE Licensee would not be regarded as independent. Nor would a director or executive officer of a service provider to the RSE Licensee, or an employee of a service provider who was directly involved in the provision of the service.
This approach is quite distinct from the Exposure Draft of the Bill, in which the definition of independence relied on the absence of any material distracting influence. Critics of the more open textured approach taken in the Exposure Draft were concerned that it was too vulnerable to selfassessment. On the other hand, the Exposure Draft did regulate for cognitive independence more directly than does the test present in the Bill. For instance the definition in the Bill ignores the possibility of those external parties relieving the individual of their duty by informed consent or by subsequent ratification, an opportunity which exists in the general law in relation to the avoidance of conflicts.
The Bill also takes account of the power conception of independence by allowing for the creation of three coalitions in employer-sponsored funds. 141 This potentially creates a 'balance of power' position for the independents where they could mediate between the member and employer representatives. This attempts to replicate the listed company approach in that it uses the number of independents to counterbalance the threat to independent decision-making. In the listed sector the threat is assumed to come from management, suggesting outnumbering them with a majority is the answer, and in the superannuation sector, it is assumed to come from those put forward by the employer-sponsors or member representatives. Whether the requirement to have a third of the board as independent would actually play out in similar ways is as yet unknown.
Crucially however the Bill does not harness the central conception of independence: capacity. Although the attraction of greater expertise to superannuation boards is commonly advanced as a benefit of the reform, there is nothing in the new rules that requires or even promotes that end beyond creating the potential for new members to be invited to join a newly constituted board as an independent. No attention is given to the nomination or selection process, thus opening the possibility that capacity will not be a focus for appointment. As for the status conception, a very limited approach has been taken. The definition and labelling of persons as independent is a gesture towards signalling status. There is, however, no supporting regulation that gives that status some particular person is independent; Superannuation Legislation Amendment (Trustee Governance) Bill 2015 Schedule 1, Part 1, item 1, paragraphs 88 and 90. 141 Notably the removal of the equal representation rules means that the non-independent directors need no longer be arrayed in equal employee/employer numbers. Whether practical means exist whereby a fund could move to a different arrangement will depend crucially on the way the governing rules are framed. It does seem however that the RSE Licensees of master trusts will be able to abolish the equal representation advisory committees required under Part 9 of the SIS Act, albeit there may be contractual and disclosure issues determining the pace at which this could happen in individual cases.
content. The listed company approach of recommending separate meetings and describing the role of these directors has not been adopted.
Concluding Remarks
The government has expressed an intention to impose a degree of structural independence on the boards of all APRA-regulated superannuation funds. The analysis in Part 1 of this Paper reviewing the research literature relating to superannuation fund governance provides little support for the substance of that policy. There simply is little empirical evidence that governance reforms of the type anticipated in the Bill have delivered measurable improvements in the investment performance of pension funds in other countries. The absence of evidence (in either direction) however ought not be seen as fatal. Independence theory offers a rich set of potential advantages of independence from which the government drew only sparingly when promoting the Superannuation Legislation Amendment (Trustee Governance) Bill 2015. There is therefore an opportunity for the government to fashion a more sophisticated, nuanced and ultimately more compelling narrative justifying the imposition of structural independence on superannuation fund boards than it has in the past. The discussion in Part 2 highlights that independence can make a positive contribution not just in potentially enhancing decision processes (as hard as that may be to measure) but also in enhancing stakeholders' perceptions of the legitimacy of a system in which they are forced to participate but in which they may feel under-prepared or disempowered.
The analysis in Parts 2 and 3 also introduced the potential for the government and its regulators to harness a wider variety of regulatory techniques to achieve what we take to be their underlying policy objective of entrenching cognitive independence. These are outlined and described in more detail in the second part of the research resulting from this Grant. The techniques include attention to the remuneration and nomination process for directors, to policies on tenure and removal of directors, and to the formal and informal powers possessed by APRA. Each of the techniques has its strengths and shortcomings. It does seem however that the most robust means of justifying any new measure in relation to independence ought first to identify clearly the mix and relative importance of the different attributes of independence; enhanced decision-making and legitimacy in particular, before moving to identifying the mode of regulation most likely to promote achievement of that balanced objective.
